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1. 

2. 

The award of contracts for the sale of 
crude oil from the Naval Petroleum 
Reserve under a solicitation contain- 
ing a small business preference (25 
percent of sales to go to small 
refiners) prior to resolution of a 
size protest against the status of one 
potential awardee by the Small 
Business Administration (SBA) is not 
improper where the agency relied on 
the bidder's self-certification and on 
a prior SBA size determination and 
where the agency waited more than 10 
business days for the SBA's determina- 
tion in accordance with applicable 
regulations. 

Termination of contracts awarded for 
sale of crude oil from the Naval 
Petroleum Reserve under a solicitation 
containing a small business preference 
(25 percent of sales to go to small 
refiners) is not required when, months 
after award, the Small Business 
Administration determines that, for 
prospective purposes only one contrac- 
tor which was considered small, is 
other than small, where awards were 
properly made and where the contractor 
involved would be eligible for award 
anyway notwithstanding its size. 

Crysen Corporation (Crysen), the parent company of 
Cyrsen Refining, Inc. and Sound Refining, Inc., protests the 
sale of crude oil from the Naval Petroleum Reserve ( N P R )  
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N o .  1 and N o .  2 ,  Kern Coun ty ,  C a l i f o r n i a ,  f o r  a 6-month 
p e r i o d ,  u n d e r  i n v i t a t i o n  fo r  b i d s  ( I F B )  NO. 
DE-FB01-84FE60554, i s s u e d  by  t h e  Department of Energy  
( D O E ) .  Kern O i l  & R e f i n i n g  Co.  ( K e r n )  and Edg ing ton  O i l  
Company, I n c .  ( E d g i n g t o n )  a l so  have  f i l e d  p r o t e s t s  which 
a d o p t  and i n c o r p o r a t e  by r e f e r e n c e  t h e  f u l l y  d e t a i l e d  
protest  by Crysen .  T h e r e f o r e ,  d i s c u s s i o n  of C r y s e n ' s  
p r o t e s t  als'o r e f l e c t s  t h e  i n t e r e s t s  o f  Kern and Edg ing ton .  
Crysen  c o n t e n d s  t h a t  DOE f a i l e d  t o  proper ly  a d h e r e  t o  t h e  
terms of t h e  IFB by n o t  a p p l y i n g  t h e  s o l i c i t a t i o n ' s  "small 
r e f i n e r  p r e f e r e n c e "  c l a u s e .  Crysen  R e f i n i n g ,  Sound 
R e f i n i n g ,  Kern,  and  E d g i n g t o n  would have  been  e l i g i b l e  f o r  
award i f  DOE had a p p l i e d  t h e  c l a u s e .  

The p r o t e s t  is d e n i e d .  

The p r o d u c t i o n  and sale o f  NPR c r u d e  o i l  is  gove rned  by 
t h e  Naval  P e t r o l e u m  R e s e r v e s  P r o d u c t i o n  A c t  of 1976 ( A c t ) ,  
a s  amended, 1 0  U.S.C. S 7420-7438 ( 1 9 8 2 ) .  A l though  t h e  A c t  
a u t h o r i z e s  t h e  gove rnmen t  t o  set a s i d e  a q u a n t i t y  of t h e  o i l  
f o r  small r e f i n e r s ,  DOE d i d  n o t  d o  SO. I n s t e a d ,  to  s a t i s f y  
t h e  g o v e r n m e n t ' s  o b j e c t i v e  t o  award a p p r o x i m a t e l y  25 p e r c e n t  
o f  t h e  c r u d e  o i l  o f f e r e d  u n d e r  t h e  IFB to  small r e f i n e r s ,  
DOE i n c l u d e d  a small  r e f i n e r  p r e f e r e n c e  c l a u s e  which  s t a t e d  
i n  r e l e v a n t  p a r t :  

L-3  SMALL REFINER PREFERENCE 

" I f  t h e  pre-award e v a l u a t i o n  of t h e  c r u d e  o i l  
b i d s  i n d i c a t e s  t h a t  small r e f i n e r s  would r e c e i v e  
less t h a n  a p p r o x i m a t e l y  25% o f  t h e  92 ,259 ,  BOPD 
(Barre l s  of O i l  P e r  Day) o f f e r e d ,  i t  is  t h e  i n t e n t  
o f  t h e  Depar tmen t  of Energy  to  i n v o k e  t h e  small 
r e f i n e r  p r e f e r e n c e  (see ~ - 4 ) ~ "  

C l a u s e  L-4 p r o v i d e d  a n  e v a l u a t i o n  scheme by which  small 
r e f i n e r s  would d i s p l a c e  h i g h e r  b i d d i n g  non-smal l  r e f i n e r s  
u n t i l  approximately 25 p e r c e n t  o f  t h e  c r u d e  o i l  had been  
awarded t o  small r e f i n e r s .  

The preward  e v a l u a t i o n  o f  b i d s  i n d i c a t e d  t h a t  f o u r  b id -  
ders,  i n c l u d i n g  Golden  West R e f i n i n g ,  Inc .  ( G o l d e n ) ,  were 
small r e f i n e r s  a n d ,  b a s e d  solely on  t h e i r  c o m p e t i t i v e  
pr ices ,  were i n  l i n e  f o r  awards. Because  award to  these 
f o u r  f i r m s  would p r o v i d e  to  small r e f i n e r s  23.22 p e r c e n t  o f  
c r u d e  o i l  o f f e r e d  f o r  sa le ,  t h e  DOE d e t e r m i n e d  t h a t  t h e  goal 
of a w a r d i n g  a p p r o x i m a t e l y  25 p e r c e n t  t o  small r e f i n e r s  had 
been  m e t  on  t h e  bas i s  o f  pr ice  c o m p e t i t i o n .  DOE d e c i d e d ,  
t h e r e f o r e ,  n o t  to  i n v o k e  t h e  "small r e f i n e r  p r e f e r e n c e "  
c l a u s e .  
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Kern f i l e d  a t i m e l y  s i z e  s t a t u s  p r o t e s t  w i t h  DOE a l leg-  
i n g  t h a t  Golden  was n o t  a s m a l l  r e f i n e r  b e c a u s e  i ts  c a p a c i t y  
exceeded  45,000 BOPD and b e c a u s e  Golden and i t s  a f f i l i a t e s  
have more t h a n  1 , 5 0 0  employees ,  t h e  t w o  c r i t e r i a  set f o r t h  
i n  t h e  a p p l i c a b l e  S t a n d a r d  I n d u s t r i a l  C l a s s i f i c a t i o n .  DOE 
r e f e r r e d  K e r n ' s  p r o t e s t  to  t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n  
( S B A )  f o r  a d e t e r m i n a t i o n .  A f t e r  w a i t i n g  more t h a n  t h e  re- 
q u i r e d  1 0  b u s i n e s s  d a y s  from when SBA r e c e i v e d  t h e  s i z e  
s t a t u s  p ro t e s t ,  t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  t h a t  
f u r t h e r  d e l a y  would be  d i s a d v a n t a g e o u s  to  t h e  government  and 
awarded t h e  c o n t r a c t s  on September  1 7 ,  1984. - See F e d e r a l  
A c q u i s i t i o n  R e g u l a t i o n  ( F A R ) ,  § 48  C.F.R. 5 1 9 . 3 0 2 ( h )  
( 1 9 8 4 ) .  T h i s  d e t e r m i n a t i o n  was based  on  t h e  b e l i e f  t h a t  
c o n t i n u e d  d e l a y  o f  awards would r e su l t  i n  e i t h e r  t h e  e x t e n -  
s i o n  o f  e x i s t i n g  c o n t r a c t s  on a n o n - c o m p e t i t i v e  b a s i s  i n  
v i o l a t i o n  o f  10  U.S.C.  § 7430,  or t h e  c u r t a i l m e n t  of o i l  
p r o d u c t i o n  i n  v i o l a t i o n  of 10 U.S.C. S 7422, which  c o u l d  
p o s s i b l y  c a u s e  r e s e r v o i r  damage. R e l y i n g  o n  G o l d e n ' s  se l f -  
c e r t i f i c a t i o n  t h a t  it w a s  a s m a l l  r e f i n e r ,  and on  a November 
1983 SBA d e t e r m i n a t i o n  ( b a s e d  on t h e  same s i z e  s t a n d a r d )  
t h a t  Golden was a small r e f i n e r  a s  e v i d e n c e  t h a t  t h e  
s e l f - c e r t i f i c a t i o n  was i n  good f a i t h ,  DOE i n c l u d e d  t h e  t o t a l  
q u a n t i t y  o f  o i l  awarded to  Golden ,  15 ,000  BOPD, i n  i t s  
c a l c u l a t i o n s  o f  awards t o  small r e f i n e r s .  C o n s e q u e n t l y ,  a s  
s ta ted  above ,  DOE found i t  u n n e c e s s a r y  to  invoke  t h e  " s m a l l  
r e f i n e r  p r e f e r e n c e "  c l a u s e .  

On November 1, 1984,  Region I X  of t h e  SBA i s s u e d  a 
d e c i s i o n ,  i n  which  it d e t e r m i n e d  t h a t  f o r  t h e  " p u r p o s e s  of 
a n y  f u t u r e  Government c o n t r a c t s  s u b j e c t  to  a s i z e  s t a n d a r d  
o f  1500 employees  o r  less and a c r u d e  o i l  r e f i n i n g  c a p a c i t y  
o f  no  more t h a n  45,000 barrels  per day" Golden  is o t h e r  t h a n  
a smal l  b u s i n e s s .  The SBA d e c i s i o n  state? t h a t  s i n c e  a con- 
t ract  had been  awarded t o  Golden ,  t h e  d e t e r m i n a t i o n  "is made 
for p r o s p e c t i v e  uses . "  

Upon l e a r n i n g  of t h e  SBA's d e c i s i o n  r e g a r d i n g  G o l d e n ' s  
s i z e  s t a t u s ,  C r y s e n  r e q u e s t e d  t h a t  t h e  DOE t e r m i n a t e  t h e  
c o n t r a c t s  o f  those large r e f i n e r s  which would n o t  have  
r e c e i v e d  awards i f  p r ior  t o  award Golden was d e t e r m i n e d  to  
be other t h a n  small  and DOE therefore had invoked  t h e  
"small  r e f i n e r  p r e f e r e n c e "  c l a u s e .  DOE r e sponded  by l e t te r  
d a t e d  November 2 0 ,  1984,  w i t h  i ts d e c i s i o n  n o t  to  d i s t u r b  
t h e  awards. DOE s ta ted  t h a t  t h e  d e c i s i o n  was b a s e d  on  t h e  
p r o s p e c t i v e  l a n g u a g e  c o n t a i n e d  i n  t h e  SBA d e t e r m i n a t i o n  
r e g a r d i n g  Golden ,  on  t h e  p r o v i s i o n s  of 48 C.F.R. 
§ 1 9 . 3 0 2 ( h )  , and o n  t h e  desire n o t  to  d i s r u p t  t h e  com- 
m i t m e n t s  and p l a n s  c u r r e n t  p u r c h a s e r s  may have  made a s  a 
r e s u l t  of t h e  c o n t r a c t s  awarded i n  September .  
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C r y s e n ' s  protest  o u t l i n e s  three o p t i o n s  f o r  c o r r e c t i v e  
a c t i o n  which  Crysen  b e l i e v e s  DOE c o u l d  take. F i r s t l y ,  
Crysen  s u g g e s t s ,  DOE c o u l d  invoke  t h e  "small r e f i n e r  
p r e f e r e n c e "  c l a u s e  and t e r m i n a t e  f o r  c o n v e n i e n c e  t h e  con- 
t r a c t s  t o  t h e  non-smal l  r e f i n e r s  t h a t  would be  d i s p l a c e d  
u n d e r  t h e  c l a u s e  and reaward those q u a n t i t i e s  to  t h e  appro-  
p r i a t e  s m a l l  r e f i n e r s .  I n  t h a t  case, G o l d e n ' s  c o n t r a c t  
would n o t  be  t e r m i n a t e d  b e c a u s e  i f  i t  is c o n s i d e r e d  a 
non-small  r e f i n e r  i t  would n o t  be d i s p l a c e d  u n d e r  t h e  "small 
b u s i n e s s  p r e f e r e n c e ' '  c l a u s e .  The  second  o p t i o n  s u g g e s t e d  is 
t h a t  G o l d e n ' s  c o n t r a c t  be t e r m i n a t e d  and t h e  award of 
G o l d e n ' s  15 ,000  BOPD be made to  small r e f i n e r s ,  w i t h o u t  d i s -  
t u r b i n g  a w a r d s  t o  o t h e r  non-smal l  r e f i n e r s .  F i n a l l y ,  Crysen  
s u g g e s t s  t h a t  t h e  DOE c o u l d  i n c r e a s e  t h e  p e r c e n t a g e  of o i l  
r e s e r v e d  f o r  small r e f i n e r s  on  t h e  n e x t  6 month c o n t r a c t i n g  
c y c l e  t o  e n s u r e  t h a t  25 p e r c e n t  of t h e  a n n u a l  p r o d u c t i o n  
from t h e  NPR is awarded t o  small r e f i n e r s .  Crysen  s t a t e s  
t h a t  t h i s  o p t i o n  is i ts  l a s t  c h o i c e  b e c a u s e ,  w h i l e  i t  would 
b e n e f i t  small r e f i n e r s  a s  a c l a s s ,  i t  would n o t  compensa te  
t h o s e  p a r t i c u l a r  sma l l  r e f i n e r s  t h a t  los t  c o n t r a c t s  o n  t h i s  
s o l i c i t a t i o n .  

DOE h a s  t a k e n  t h e  t h i r d  p o s s i b l e  c o r r e c t i v e  a c t i o n  
o p t i o n  s u g g e s t e d  by  Crysen .  On December 28,  1984,  DOE 
i s s u e d  I F B  N o .  DE-FB01-85FE60696 f o r  t h e  sale of NPR o i l  to  
commence A p r i l  1, 1985. The new I F B  p r o v i d e s  f o r  an  1 8  
p e r c e n t  i n c r e a s e ,  f rom 25 p e r c e n t  to  43  p e r c e n t ,  i n  t h e  
small r e f i n e r  p r e f e r e n c e  to  compensa te  f o r  t h e  a p p a r e n t  18 
p e r c e n t  u n d e r  a l l o t m e n t  t o  small r e f i n e r s  u n d e r  t h e  c u r r e n t  
IFB.  The n e t  e f f e c t  of t h e  new I F B  would be to  b r i n g  t h e  
y e a r l y  sa les  t o  s m a l l  r e f i n e r s  t o  t h e  25 p e r c e n t  l e v e l .  

we f i n d  no  bas i s  to  d i s a g r e e  w i t h  DOE'S a c t i o n s  here. 
DOE w a i t e d  more t h a n  t h e  r e q u i r e d  1 0  b u s i n e s s  d a y s  f o r  t h e  
SBA's s i z e  d e t e r m i n a t i o n  b e f o r e  making award ,  i n  a c c o r d a n c e  
w i t h  48 C.F.R. S 1 9 . 3 0 2 ( h ) ( l ) .  A f t e r  t h e  10-day p e r i o d  
e x p i r e d  and SBA s t i l l  had n o t  made i ts  d e t e r m i n a t i o n ,  t h e  
c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d ,  i n  a c c o r d a n c e  w i t h  
48  C.F.R. § . 1 9 . 3 0 2 ( h ) ( 2 ) ,  t h a t  f u r t h e r  d e l a y  i n  award would 
b e  d i s a d v a n t a g e o u s  t o  t h e  government .  I n  d e c i d i n g  t o  award 
to  Golden ,  t h e  c o n t r a c t i n g  o f f i c e r  had b o t h  G o l d e n ' s  
s e l f - c e r t i f i c a t i o n  and a November 1983 Region IX SBA d e t e r -  
m i n a t i o n  t h a t  Golden was a small r e f i n e r  i n  a sale  w i t h  t h e  
same s i z e  s t a n d a r d  a s  t h e  p r e s e n t  one.  Under t h e s e  c i rcum-  
s t a n c e s ,  t h e  award t o  Golden mus t  be c o n s i d e r e d  t o  be 
v a l i d .  See, e.g. , J o h n  C. Ho l l and  E n t e r p r i s e d ,  B-216250, 
Sept .  2 4 ,  1984,  84-2 C.P.D. It 336; J . R .  Youngdale  
C o n s t r u c t i o n  C o .  and J o h n  R. Selby,-Inc. , 6-214448, 
B-214484, Mar. 13, 1984 ,  84-1 C.P.D. H '306. 

- 

c 
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Crysen  c i t e s  a number o f  o u r  d e c i s i o n s  which s u g g e s t  
t h a t  s i n c e  Golden was s u b s e q u e n t l y  d e t e r m i n e d  t o  be  o t h e r  
t h a n  small  d u e  t o  a t i m e l y  s i z e  p ro tes t ,  t h e  c o n t r a c h s  
awarded a re  v o i d a b l e  a t  t h e  o p t i o n  of t h e  uovernment  and 
s h o u l d  b e  t e r m i n a t e d .  
Company, B-184337, Dec. 5, 1975,  75-2 C.P.D. 1 372. While  
w e  aaree t h a t  i n  c e r t a i n  c i r c u m s t a n c e s  a c o n t r a c t  awarded t o  

- See, eSg., S u p e r i o r - A s p h a l t  C o n c r e t e  

a 1a;ge b u s i n e s s  which miscertif ied i t s e l f  as  s m a l l  unde r  a 
small b u s i n e s s  set-aside may b e  v o i d a b l e  a t  t h e  o p t i o n  of 
t h e  government ,  w e  t h i n k  DOE is a c t i n g  r e a s o n a b l y  here i n  
d e c i d i n g  a g a i n s t  t e r m i n a t i o n  of t h e  c o n t r a c t s  awarded.  

F i r s t ,  t h e  SBA s i z e  d e t e r m i n a t i o n  by  i ts  own e x p r e s s  
t e r m s  is p r o s p e c t i v e  o n l y .  A l s o ,  Crysen  acknowledges  t h a t  
b e c a u s e  Golden b i d  s u c h  a h i g h  p r i c e  f o r  t h e  o i l ,  even  i f  it 
had n o t  c e r t i f i e d  i t s e l f  t o  be  small i t  s t i l l  would have 
r e c e i v e d  t h e  f u l l  15 ,000  BOPD on which i t  b i d  ( o t h e r  l a r g e  
r e f i n e r s  would have  been  d i s p l a c e d ) .  T h e r e f o r e ,  a t e rmina -  
t i o n  which would acknowledge t h a t  Golden is n o t  small would 
n o t  a f f e c t  Golden ,  b u t  would impac t  on  p a r t i e s  which p l a y e d  
no p a r t  i n  G o l d e n ' s  s i z e  s t a t u s  s i t u a t i o n .  DOE argues,  a n d  
w e  a g r e e ,  t h a t  s u c h  a t e r m i n a t i o n  would d i s r u p t  t h e  ope ra -  
t i o n s  and commitments of b i d d e r s  who b i d  i n  good f a i t h  and 
were awarded c o n t r a c t s  i n  c o m p l i a n c e  w i t h  t h e  terms o f  t h e  
IFB. 

The p r o t e s t  is d e n i e d .  

Har ry  6% R. Van 
u G e n e r a l  Counse l  




